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. FOR THE FISCAL YEAR ENDING JUNE 30, 1972 


LEGAL AND OPERATIONAL PROBLEMS 


Sound Record ings. 


Unquestionably, the most significant legal and operational development 
affecting the Examining Division was the enactment by Congress Of an amendment 
to the copyright law granting a limited copyright in sound recordings and the 
implementation of the amendment by the Copyright Office through new policies 
and procedures. This amendment represented the first subject matter extension 
of the copyright law since the 1912 law that added motion pictures specifically. 

Registration of claims to copyright in sound recordings presented a chal- 
lenge to the staff for creative policy-making in a unique area. The challenge 
was met through a series of discussions between recording industry representa- 
tives and Copyright Office representatives, meetings with Library of Congress 
recorded sound experts, and careful thought and decision-making within the 
Office. A new application, designated Form N, was devised. A printed circular 
was created giving the public general information about sound recordings. A 
background paper on various problems affecting sound recordings was prepared 
for the information of the staff and this was discussed at a series of seminars. 
Written practices have also been adopted that, similarly to the Compendiun, 
provide general guidelines to the examiners in considering claims in sound 
recordings. 

The principal legal problems have been these: the scope of the sound 
recording copyright; the relationship of that copyright to the underlying musical, 


literary, or dramatic composition recorded; the copyrcightability of "new versions" 
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created without the addition of new recorded material; "best edition" questions; 
the "fixation" concept; and variant forms of the copyright owner's name in the 
notice or simply somewhere on the label or jacket. Multi-media works have 
presented some procedural problems, but these are being resolved. The main 
correspondence burden has predictably been one of informing the public of the 
provisions of the amended law. 

By the close of the fiscal year, the volume of applications for sound 
recordings had not consistently reached the level projected at the time the bill 
was under consideration. However, the projected level should be reached in the 
course of the next fiscal year. Approximately 900-1000 registrations were made. 
The unusually high percentage of rejections is attributable to submission of 
recordings fixed prior to February 15, 1972. Usually, these recordings have 


formed part of multi-media works and no separate Form N was submitted. 


Notices of Intention to Use. 

The Music Section was literally flooded with notices of intention to use 
this past fiscal year, in large measure because of the availability ef criminal 
sanctions for violation of the compulsory licensing provisions as a result of 
another facet of the amendment to the copyright law enacted October 15, 1971. 
In addition to the quantitative burden, the deposits presented many difficult 
and novel questions concerning sufficiency for recordation. Dorothy P. Keziah 
issued é ieeocandin outlining policies and practices, A recent court decision 
unfavorable to the unauthorized duplicators may severely curtail the volume «f 


notices of intention to use submitted for recordation. 


Computer Programs. 


The fiscal year saw a spurt in Class A registrations for computer programs. 
There was more than a one-hundred per cent increase in fiscal 1972 compared with 


a 
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the accumulated total between 1964 and 1971, ‘The reason for this is that two 
major computer hardware companies have adopted policies favoring copyright 


registration for their programs, 


Motion Pictures, 
The new motion picture agreement went into effect this fiscal year and 
the tentative procedures that we have been following in dealing with the public 
and with the Exchange and Gift Division appear to be working well. Questions 
maturally have been raised about various aspects of the agreement, to which 
either the Examining Division or the Exchange and Gift Division has responded, 
The amendment of the Regulations last year concerning videotape deposits 
has resulted in increased correspondence, and we have experienced some difficulty 
in obtaining the proper photographs to supplement the videotapes. However, we 


mow have the authority of the Regulation to support our request. 


Printed Circuits. 

We experienced a marked increase in applications to protect printed cir- 
cuits, apparently because technology now makes it fairly easy to copy a printed 
circuit. Frequently there has been an attempt to protect the design under the 
guise of registering a drawing in Class I, Although a technical drawing of a 
printed circuit is registrable, we are experiencing difficulty with erroneous 


deposits, such as photographic negatives of the circuit itself. 


Holograms. 


The question of copyright registration for holograms remains under consid- 
eration by the Register, who has indicated that he wishes to obtain additional 


outside information before making a decision on the pending claim. 


he 


Type Faca Designs, 


A legal study on the question of copyright registration for type face 
designs, lettering, and typography was completed in fiscal 1971. The study 
and questions concerning our existing Regulation are under advisement by the 


General Counsel. 


Proprietor Renewal Claims. 


In fiscal 1971 we requested an opinion of the Attorney General concerning 
our practice of refusing to register a single renewal claim stating the dual 
-asis that the claimant is proprietor of a composite work and proprietor of a 


work made for hire. We are awaiting the opinion from the Attorney General. 


Recordation of Assignments. 


New procedures were instituted to expedite the processing of assignments. 
We are now able to return the original assignment document to the remitter with- 
in three weeks of submission. This represents a reduction of several weeks and 


should benefit the public significantly. 


ORGANIZATION AND PERSONNEL 


Personnel. 

On October 1, 1971, Arthur J, Levine resigned his position as Assistant 
Chief of the Examining Division to enter the private practice of law. 
Mr. Levine had been the Assistant Chief since December 1966, Mr. Levine was 
succeeded on February 21, 1972, by Dorothy M, Schrader, Immediately preceding 
her appointment as Assistant Chief Miss Schrader was serving on the Legal Staff 
as a Senior Attorney for Examining. 

We were proud to witness the presentation of incentive awards by the 


Librarian to three members of the Examining Division staff, Mantalene Hemphill, 
La 
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Ruth Fulton, and Timothy Sumrall each received an Incentive Award as well 
as a cash award in recognition of their work per formance. 

Four staff members were presented with Service Award Emblems in recog- 
nition of their years of Government service: Gordon Richardson, 10 years; 
Landon 0, Wynkoop, Thelma M, Giovannetti, and Dorothy P, Keziah, 20 years, 

We were successful during fiscal 1972 in establishing the position of 
Copyright Technician in the Book, Music, and Arts Sections. A similar 
position had been set up previously in the Renewal and Assignment Section. 
The purpose of these positions is to expedite the examination and handling 
of material in the Division by relieving the examiners of as many clerical 
and sub-professional tasks as possible. ‘Three persons were appointed to 
copyright technician positions during the year: Ruth Fulton in the Music 
Section, Virginia Redd in the Book Section, and Harry Bowling in the Renewal 
and Assignment Section. 

Earlier in the year Virginia Redd was given the position of Secretary to 
the Head of the Book Section, replacing Kathleen M, Cabana, who transferred to 
the Reference Division, Gwendolyn Andrews was promoted to Correspondence Unit 
Supervisor in the Book Section, succeeding Mrs. Redd. A similar secretarial 
change occurred in the Arts Section when Mattie V. DuPree transferred to the 
Reference Division from her position as Secretary to the Head of the Arts 
Section and Le Nay T, Bates was promoted to Mrs. DuPree's former position, 
Ruth Fulton was succeeded as Correspondence Unit Supervisor in the Music 
Section by Jo Ellen Calvin Gass. 

In addition to a number of ladder type promotions that we were able to 
make on both the clerical and professional staffs, three professionals were 
promoted to Senior Examiner positions: Jacquelyn Darden and Nancy Lawrence 


in the Music Section, and Phillip Gill in the Arte Section. 
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We are always aaddened by the departure of valuable members of the staff. 
Although there were relatively few wio left the Division during the year, their 
Joss has been felt keenly. In addition to those mentioned earlier in this 
Report, Helen Duggan and Mary Hirschorn retired from their examiner positions 
im the Book Section, Miss Duggan and Mrs, Hirschorn had a combined total of 
ever 40 years of Government service. The majority of these years of service 
was spent in the work of the Examining Division. Dale Jones re igned his 
examiner position to practice law in Texas and Peter Nolan left his examiner 
position in the Arts Section to accept a legal position with Walt Disney 
Productions. Lynne Ulm, a copyright technician in the Renewal and Assignment 
Section, resigned because of her husband's transfer to New York City. 

Because of the amendment of the copyright statute providing for the regis- 
tration of claims to copyright in sound recordings we were authorized to hire 
four additional examiners and three correspondence clerks. At the end of the 
fiscal year these persons had been added to the staff, with the exception of 
ome of the examiners. These appointments were all made in the Music Section 
simce the responsibility for the examination of claims in sound recordings 


w2s assigned to that Section. 


Draining. 

Traditionally the Examining Division has laid great stress on training. 
We, of course, do substantial on the job training, particularly at the profes- 
sional level. The reason becomes clear when one realizes that at the time our 
professional people are hired they know nothing about copyright examining and 
rerely have even a meager knowledge of copyright itself. To do our work 
effectively these persons must be transformed into knowledgeable experts in many 
facets of copyright law. An important part of this process is participation in 


2 formal course in copyright law which is taught by the Chief and Assistant Chief 


» 
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of the Examining Division, the Chief of the Reference Division, and other 
members of the Examining Division's supervisory staff. ‘The current course 
began in late April with thirty-one students, seventeen of whom are examiners. 
The remaining participants are drawn from other areas of the Copyright Office. 

To familiarize the entire professional staff of the Division with the 
sound recording amendment Miss Schrader wrote an excellent paper embodying 
general background information, Each professional staff member was given a 
copy of Miss Schrader's paper, which served as the basis for seminars with the 
staff conducted by Miss Schrader and Mr. Glasgow. 

In addition to training in substantive and technical areas we recognize 
there is a great need for improved administrative and managerial skills and 
techniques. The Division Chief, Assistant Chief, and the Section Heads 
attended a series of management training films produced by the Bureau of 
National Affairs. Dorothy M, Schrader, Frank Vitalos, and Gerald Moylan com- 
pleted the course given by the Library on "Personnel Policies and Procedures 
for Supervisors." During the month of December Bernard C. Dietz participated 
in the supervisory course, "Eight Steps Toward Excellence." Three members of 
the secretarial staff, Jurmenar Brown, Le Nay Bates, and Gwendolyn Andrews, 
successfully completed the television course "From Nine to Five," which was 
produced by WETA in cooperation with the Civil Service Commission, with the aim 
of clarifying the professional and strategic role of a secretary in the work 
organization. Marybeth Peters completed the Library of Congress Professional 
Orientation Series. 

Virginia Brooks, Maurice Spillane, Timothy Sumrall, and Noel Gillespie took 
advantage of the Library's course on "Computing Systems Fundamentals I,"" Sixteen 
members of the clerical staff were given a refresher course in Time and Attendance 
and nine correspondence clerks participated in the Library's Clerical Practices . 


course. 


ou 


Under the reinstituted and somewhat revised program of inviting staff 
observers to attend the Register's Conference, Felicia M, Healy and Landon 0. 


Wynkoop each attended four sessions of the Conference. 


Professional Activities. 


Shortly after passage of the sound recording amendment Dorothy P. Keziah and 
Richard §£. Glasgow met on numerous occasions with the Chief of the Reference 
Division and others directly involved in implementing the amendment, to discuss 
and formulate the new application form to be used for the registration of claims 
in sound recordings and a new information circular dealing with sound recordings. 
Mrs. Keziah and Mr. Glasgow were among those who later met with representatives 
of the recording industry to discuss the proposed application form and circular 
and other problems of mutual interest, In December the National Music Publishers 
Association and the Recording Industry Association of America co-sponsored a two 
day seminar in New York City. Dorothy P. Keziah and Dorothy M, Schrader were 
participants in the seminar, the purpose of which was to acquaint members of the 
recording industry with requirements for registering sound recordings and to 
rebrief music publishers on registration procedures and services. 

Early in the fiscal year Dorothy M. Schrader was a member of the U, S. 
delegation to the Diplomatic Conferences for Revision of the Universal Copyright 
Convention and the Berne Convention held in Paris. 

In March, Richard E. Glasgow was among those from the Office who met with 
the American Bar Association's Committee on Copyright Office Affairs. Mr. Glasgow 
informed the Committee of the operations of the Examining Division and brought 
them up to date with respect to developments in computer program registrations 
and implementation of the sound recording amendment. In the following moata 
Dorothy M. Schrader participated in a similar meeting with the New York State 


Bar Committee on Copyright. 
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It was the privilege of the supervisory staff of the Examining Division to 
spend several days explaining the operations of the Division to Lila Rau Shrestha, 
& government official from Nepal. Mr. Shrestha spent several weeks in the United 
States, under the sponsorship of UNESCO, observing and studying all aspects of 
the organization and operation of the U. S. copyright system. 

Four additional members of the professional staff were successful in bar 
examinations during the year: Gloria Kozak was admitted to the District of 
Columbia bar, John K. Dunlap was admitted to the Kentucky bar, Alfred Tripp was 
admitted to the Virginia bar, and Gordon Richardson was admitted to the Florida 
bar. Mr. Richardson has been a member of the District of Columbia bar for a 


number years, 
LEGISLATION, INTERNATIONAL DEVELOPMENTS, AND LEGAL RESEARCH 


Copyright Legislation. 

In addition to the enactment of the sound recording amendment which was 
dealt with earlier in this Report, the fiscal year witnessed the passage of the 
seventh interim copyright extention bill and a private bill granting copyright 
for 75 years to the trustees under the will of Mary Baker Eddy in the various 
editions of Science and Health. The extension bill approved on November 2h, 
1971, further extended until December 31, 1972, all renewed copyrights that 
would otherwise have expired before that date, As the fiscal year drew to a 
close Senator McClellan introduced S, J, Res. 247, which would continue pro- 
tection for renewed copyrights another two years, until December 31, 1974. ‘the 
thinking behind this proposal for another two year extension appears to be that 
the prospects for enactment of the general revision bill, S.644, have brightened 


considerably since a compromise proposal for solution of the main issues con- 


cerning cable television carriage of ‘broadcast signats was agreed to by 


Le 
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representatives of the broadcasting, cable television, and motion picture 
industries. The two year extension will carry through the next Congress and 


afford sufficient time for enactment of the revision bill. 


International Developments. 


In July the United States was one of 26 countries that signed a revision 
of the Universal Copyright Convention adopted at a diplomatic conference held 
in Paris. The revisions extend the UCC by securing to authors the fundamental 
rights of reproduction, public performance and broadcasting as minimum rights. 
Concessions were made to developing countries by placing limitations upon the 
rights of translation and reproduction for certain privileged purposes. Com- 


pulsory licenses require the expiration of certain time limits starting with 


the first publication of the work. They also require a request for authoriza- 


tion from the copyright owner and an administrative procedure within the 
developing country for granting the license and fixing the amount of compensa- 
tion. In recommending that the Senate "... give early and favorable considera- 
tion to the Convention and Protocols," President Nixon stated that, "The 1971 
revised Convention represents a fair and effective balance of different 
imterests and will make a significant contribution to the solution of copyright 
problems." 

In October another international conference held in Geneva produced a new 
"Convention for the Protection of Producers of Phonograms Against Unauthorized 
Duplication of their Phonograms." Similar in substance to the recent sound 
recording amendment of the U. S. statute, the Convention provides for interna- 


tional protection among adhering countries against the making, importation, 


and public distribution of unauthorized duplicates of sound recordings. 


wile 
Legal Research. 

Important research projects were completed by members of the Legal Staff 
and by examiners in the Division. Harriet L, Oler and Dorothy M, Schrader 
completed extensive studies of the federal preemption issue as it relates to 
the copyright field; Mrs. Oler concentrated on the general constitutional issue 
and Miss Schrader researched the copyright aspect. The studies were prepared 
as background papers for use by the Justice Department should a sound recording 
case be appealed to the Supreme Court raising the issue of state law protection 
for sound recordings. The Supreme Court did grant certiorari in Goldstein v. 
California, which raises this issue. Marybeth Peters considered the question 
of the availability of the compulsory licensing provisions to unauthorized 
duplicators in a paper that was initially completed in fiscal 1971 but was 
revised and updated in fiscal 1972, Mark A. Lillis studied the issue of copy- 
rightability of the contribution by recording engineers to sound recordings. 
Edmund C. Bowie prepared studies on the use of initials in the copyright notice 
and the scope of copyright protection for oral works, J, Kent Dunlap wrote an 
analysis of the FCC's new rules regarding cable television. Julius A. Gulp 
completed a survey of the practices of the lace industry affecting copyright 
for lace. 

These completed studies are only a few of the projects, large and small, 
completed by the professional staff. 

A greater effort was made this year to release completed studies to the 
staff and many studies were circulated in the last five months of the fiscal 
year. 

An article by Dorothy M, Schrader on international copyright was published 
in volume 2 of Advances in Librarianship under the title "Armageddon in Inter- 


national Copyright." Another article by Miss Schrader was published in the 
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April 1972 issue of the Bulletin of the Copyright Society under the title 


“Vesting Date of the Renewal Copyright Interest." 
JUDICIAL DEVELOPMENTS 


Actions Against the Register of Copyrights 

The extension of copyright protection to sound recordings provided by 
the Act of October 15, 1971, P.L. 92-140, 85 Stat. 391, was challenged in 
Shaab v. Kleindienst, Civil No. 11-72 (D. D. C., June 7, 1972), an action 
brought against the Attorney General of the United States and the Librarian 
of Congress to enjoin implementation and enforcement of the new law. The 
complaint was dismissed on the merits by a three-judge court which, having 
noted the presence in the 1909 Copyright Law of compulsory licensing provisions 
for copyrighted musical compositions and the absence from P. L. 92-140 of any 
corresponding provision applicable to sound recordings, nevertheless found the 
contrast in treatment both "rational and reasonable." 

Whereas the "compulsory licensing of copyrighted musical compositions 
promotes the arts by permitting numerous artistic interpretations of a single 
written composition," no such public benefits would result from the proliferation 
of identical versions of recorded compositions. Moreover, "competition and edie 
creative aspects of the industry would be impaired since established recording 
firms would be discouraged from investing in new arrangements and performers, 
if they were compelled to license their successful interpretations to those 
desiring to take advantage of the originator's initiative and to add nothing 


themselves." 
Subject Matter and Scope of Copyright Protection 
A three-part television show based on the life of Ezra Pound was the subject 


of an unsuccessful suit for infrinnement by the author and convright owner of 
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Pound's published biography in Norman v. Columbia Broadcasting System, Inc., 
172 U.S.P.Q. 7 (S.D.N.Y, 1971). In dismissing the complaint, the court noted 
that the allegedly infringing items listed by the plaintiff actually consisted 
of "material constituting historical facts, material which is in the public 
domain, isolated words or phrases, ideas or creations of plaintiff's mind 
or which are not original with plaintiff and, hence, are not copyrightable." 
The words of Judge Learned Hand in an unreported 1919 case were quoted to 
further elucidate the court's view of this important point: 

+ « » not only are all the facts recorded in a history 


in the public domain, but, since the narration of history 


must proceed chronologically, --- or at least, such is the 
convention, --- the order in which the facts are reported 


must be the same in the case of a second supposed author. 


There cannot be any such thing as copyright in the order of 
presentation of the fact, nor, indeed, in their selection, 


although into that selection may go the highest genius of 
authorship, for indeed, history depends wholly upon a selec- 
tion from the undifferentiated mass of recorded facts. Myers 


v. Mail & Express any, 36 C.0. Bull. 478, 479 (S.D.N.Y., 
Sept. 23, 1919). 

Printed answer sheets created for use in conjunction with student achieve- 
ment and intelligence tests and designed to be corrected by optical scanning 
machines were held copyrightable "writings" under the copyright act in Harcourt, 
Brace & World, Inc. v. Graphic Controls Corp., 429 F. Supp. 517 (S.D.N.Y. 1971). 
Arguing that the answer sheets were not mere forms upon which information is 
recorded, the court noted that the sheets contain "a mix of inherent meaning, 
of information conveyed, and the utility for recording of responses." Neverthe- 
less, "[{b]ecause of the narrowness of the area of originality in answer sheet 
design, the likelihood that different designers may independently create sub- 
stantially the same product is enormously greater than the possibilitv fnat a 


kindred spirit of Keats will produce a new ‘Ode. '" 


elke 

In an action for infringement of a copyrighted textile design, Loomskill, 
Inc. v. Stein & Fishman Fabrics, Inc., 172 U.S.P.Q. 5 (S.D.N.Y, 1971), the 
“court explained its award of an injunction to the plaintiff by comparing the 
competing design patterns: "The effect achieved by the defendant through {ts 
design is materially the same as that of plaintiff's design and the two 
designs are confusingly similar, It is true that defendant's design is built 
around figures of dogs whereas the copyrighted design is built around cats, 
but apart from and despite this difference the designs are essentially the 
same.'' The ultimate test depends upon the untrained eye of the lay observer. 
Thus, despite the differences pointed out by the defendant's witnesses, "{t]he 
average person would consider the motif, layout and general appearance as the 
same even though the details are not identical." 

A different standard was enunciated in Lauratex Textile Corp. v. Citation 
Fabrics Corp., 328 F. Supp. 554 (S.D.N.Y. 1971), where the court denied plaintiff's 
motion for an injunction on the ground that the textile designs of both the 
plaintiff and the defendant were variations of a pattern in the public domain 
and that the defendant's design was more easily distinguished from the plaintiff's 
than the plaintiff's was from the public domain pattern. Assuming the validity 
of the plaintiff's copyright, the judge observed that "[t]he juxtaposition of 
flowers, birds and bees is well-traveled terrain in design concept, and it 
does not take much in the way of variation to merit a new copyright, But, 
once this is said, the same reasoning which supports the validity of plaintiff's 
copyright operates to defeat the charge of copyright infringement.” Hence, 

"4 plaintiff can get a valid copyright by making a few minor variations, then 
defendant too can get a valid copyright by making a few more variations on the 


pattern." 
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A gold-oncrusted jewelled pin in the form of a baa reappeared on the 
judicial scene in Herbert Rosenthal Jewelry Corp. v. Kalpaktan, 170 U.S.P.0, 
SST (Oth Cir. 1971). Ruling against the plaintiff on the infringement issue, 
despite the substantial similarity of the competing designs, the court adjudged 
the jewelled pin to be "an ‘idea’ that defendants were free to copy," Further- 
more, "[t]here is no greater similarity between the pins of plaintiff and 
defendants than is inevitable from the use of jewel-encrusted bee forms in 
both." In the court's estimation, the apparent indistinguishability of the 
“idea™ and its "expression" presented special difficulty. "When the 'idea' 
and its ‘expression' are thus inseparable, copying the 'expression' wili not 
be barred because protection for the ‘expression’ in such circumstances would 
confer a monopoly of the 'idea' upon the copyright owner free of the conditions 
and limitations imposed by the patent law." 

The copyrightability of scale-model airplanes was upheld in Monogram 
Models, Inc. v. Industro Motive Corp., 171 U.S.P.Q. 266 (6th Cir. 1971), a case 
in which the significance of similarities between plastic scale models was 
an important issue. In the court's view, "the fact that scale models were 
of the same actual airplanes and that similarities were explained in terms of 
common industrial practices tends to raise a genuine issue of fact as to whether 
the similarities were simple resemblances, being a natural by-product of the 
expression of identical ideas, or copyright infringement." 

The range of protection accorded architectural plans for renovating a 
ferryboat was the issue in Oakes v. Suelynn Corp., 100 Cal. Rptr. 838 (Cal. Ct. 
App. 1972), an action brought against purchasers at a bankruptcy proceeding 
who had acquired a set of the plans legitimately and used them "only to determine 


existing conditions on the boat and to avoid the necessity of remeasuring the 


various areas of the boat." In affirming judgment for the defendants, the 
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court commented on the fact that nothing was actually construcced from the 
plans and their limited use was allowable "[s]ince plaintiffs obviously had 
no protectible interest in the measurements of an existing structure, . ° 

Dismissal of an action for infringement of common law rights in architec- 
tural plans used to erect a fabricating mill for steel joists was based on a 
finding that the drawings had been given general publication without any reser- 
vation of copyright in Nucor Corp. v. Tennessee Forging Steel Service, Inc., 
175 U.S.P.Q. 374 (W.D. Ark. 1972). The court took pains to observe that "[e]ven 
when the common law copyright has been held to be in effect it has not been 
extended to such an extent as to prevent the erection of buildings that are 
merely similar." Furthermore, "{i]n drafting plans it is and always will be 
mecessary to use straight lines, angles, curves, etc., and the geometric shape 
of succeeding buildings will be or can be similar; but it is not reasonable to 
say that because the plaintiff has built a four sided building no other builder 
can ever again build a four sided building." 

The alleged infringement of copyrighted residential house plans was the 
basis of suit in Imperial Homes Corp. v. Lamont, 173 U.S.P.Q, 519 (5th Cir. 
1972). Remanding the case to the trial court for resolution of factual disputes, 
the opinion cautioned that "no copyrighted architectural plans under §5(i) may 
clothe their author with the exclusive right to reproduce the dwelling pictured, 
‘but, on the other hand, the “exclusive right to copy what is copyrighted belongs 
to the architect, even though the plans give him no unique claim on any feature 
of the structure they detail." 

Publication 
In an action for infringement of a copyrighted ornamental planter, Hub 


Floral Corp. v. Royal Brass Corp., 172 U.S.P.Q. h18 (2d Cir, 1972), the trial 


court ruled against the plaintiff for its failure to comply with the registration 
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requirements of the law applicable to published works. Sixty samples of the 
planter had been distributed to salesmen and photographs had been inserted 
in a catalog, but the manufacturer had apparently not delivered any copies 
intended for public sale. Reversing the judgment on appeal, the upper court 
said: "It has long been settled that the taking of orders through employment 
of samples, catalogs, or advertisements of a work does not amount to publication 
of the work." 

Publication of architectural plans was an issue in the previously mentioned 
case of Nucor Corp. v. es in Steel Service | Inc., 173 U.S.P.Q. 57h 
(W.D. Ark. 1972), in which the court found that "by giving the approximately 
thirty sets of plans to bidders; by placing no limitation on their circulation, 
by permitting any and all interested people to see, visit and inspect the 
building in all stages of construction and the entire plant when in operation 
after construction was completed, as well as by its conduct and advertising 
campaign Nucor gave the plans general publication; and after general: publication 
there was no protected common law copyright." 

Notice of Copyright 

The case of Puddu v. Buonamici Statuary, Inc., 171 U.S.P.Q. 709 (2d Cir. 
1971) involved the adequacy of the copyright notice on twelve published statuettes 
of elves carrying various musical instruments. The plaintiffs had endeavored 
to comply with the statutory notice provisions by placing on the base of each 
figure the symbol © and the letters "ARP," and on the back of the statuettes 
certain markings "presumably purporting," in the words of the trial judge, 

‘'eo be the name, Angelo R. Puddu, but which I cannot decipher, even with the 
aid of a powerful reading glass." 

The fact that a certificate of doing business under the name of "ARP" had 


been filed with the New York County Clerk was held insufficient proof that the 


plaintiffs were actually trading as "ARP." It was also argued unsuccessfully 
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that the defendant knew of the use of tha name "ARP" prior to infringement 
because of an earlier suit for unfair competition. The court rejected this 
contention and upheld the dismissal of the complaint. Judge Friendly found 
& compelling precedent in Thompson v. Hubbard, 151 U.S. 12% (1889), in which 
it was held that the "right of action [under the Copyright Act of 1874], as 
well as the copyright itself, is wholly statutory, and the means of securing 
any right of action... are only those prescribed by Congress," Note was 
taken of the fact that the high court's opinion had cited copyright acts 
prior to 1874 where, "as in the present statute," notice [of copyright] was 
made a condition of the copyright itself. 

The sufficiency of the copyright notice on the selvage of textile 
material was an issue before the court in Gianni Cereda Fabrics, Inc. v. 
Bazaar Fabrics, Inc., 335 F. Supp. 278 (S.D.N.Y. 1971), where the plaintiff's 
request for a preliminary injunction was denied in part because of unresolved 
matters of fact. The copyright owner produced a swatch of cloth in court with 
@ notice on its selvage, contending that approximately 143,000 yards of fabric 
had been sold, but the defendant produced four yards of material having no such 
notice on it. The court said: "While this latter small quantity of fabric 
which defendant has presented to the court is not a sufficient basis in and of 
itself from which the court could find that plaintiff's design had been pub- 
lished without notice, still it does raise an important factual. question which 


must be heard and resolved." 


Registration and Recordation,. 
In an action for libel, Legros v, Jepp son, 171 U.S.P.Q. 426 (N.Y. Sup. 


Ct., July 7, 1971), the date of first publication of the offending book was 


the principal issue. Pointing out that "[p]ublication for the purpose of 
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defamation and for the purpose of copyright may not tender the same legal 
issue," the court observed that "plaintiff's reliance on the date of publi- 
cation set forth in the copyright application as conclusive proof of the 
publication date in the libel action is misplaced." The date of publication 
in the records of the Copyright Office "would appear to be merely one of the | 
factors to be considered in determining when, according to the practice in 
the trade, publication is deemed to have occurred." 

In the previously mentioned case of Monogram Models, Inc. v. Industro 
Motive Corp., 171 U.S.P.Q. 266 (6th Cir. 1971), important factual disputes 
between the litigants occasioned a reminder from the court that, although the 
certificate of copyright registration constitutes prima facie evidence of the 
facts contained therein, including the sufficiency of the notice on the copies 
of the work at the time of first publication, it is a presumption that is 
“clearly rebuttable." However, in Lauratex Textile Corp. v. Citation Fabrics 
Corp., 528 F. Supp. 554 (S.D.N.Y. 1971), also previously mentioned, the court 
assumed that the evidentiary presumption of the certificate extended beyond 
the facts and constituted "evidence of a valid copyright." In another case 
cited earlier, Consolidated Music Publishers, Inc., v. Hansen Publications, 
Inc., 339 F. Supp. 1161 (S.D.N.Y, 1972), a preliminary injunction was awarded 
on motion because the plaintiff's book "easily satisfies the test of copy- 
rightability" when the certificate of registration is "accorded the benefit of 
the statutory presumption of copyright validity." 

In the previously mentioned case of Harcourt, Brace & World, Inc. v. 
Graphic Controls Corp. 329 F. Supp. 517 (S.D.N.Y. 1971), the defendant relied © 
on the landmark decision in Baker v. Selden, 101 U.S, 99 (1879), and Section 
202.1(c) of the Regulations of the Copyright Office concerning blank forms and 


other works designed solely to record information, to support its contention 
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Examining Division staff DATE: September 12, 1972 


Richard E, Glasgow WY 
¢M = Chief, Examining Division 


. Work of the Examining Division during the 1972 fiscal year 


As revealed by the figures reported in the Examining 
Division's Annual Report, fiscal 1972 was another record breaking 
year. The workload was heavier than it has ever been. As I look 
back on the year and think of the times that the work demanded 
special efforts on the part of each of you and the marvelous way 
in which you responded, I am filled with gratitude for the fine 
staff of the Division. You can and should be proud of the public 
service you have performed during the past year. 


In my opinion there is no more significant work than 
public service. It should be a great sense of joy to each of us 
that as we work each day, we are making a real contribution through 
the copyright system to the cultural and educational lives of people, 
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that printed answer sheets used for test scoring and intended for correction 
by optical scanning machines were forms usable only for recording information 
and, hence, not copyrightable "writings." Rejecting these arguments, the 
court held the answer sheets to be copyrightable, because, among other things, 
"the record indicates that the Copyright Office has registered separate answer 
sheets for copyright and thus has construed its own regulations contrary to 
the interpretation urged by the defendant." The court made a further observa- 
tion that "in light of the fact that the Copyright Office regards computer 
programs as copyrightable ..., it appears logical to conclude that the 
practice and policy of the Copyright Office is consciously to accept answer 
sheets for registration." 

In Herbert Rosenthal Jewelry Corp. v. Kalpakian, 170 U.S.P.Q. 557 (9th 
Cir. 1971), cited earlier, the court rejected as too broad the plaintiff's 
contention that registration of its jewelled pin in the form of a bee "entitles 
it to protection from the manufacture and sale by others of any object that to 
the ordinary observer is substantially similar in appearance." (Contrasting the 
patent grant which "is carefully circumscribed by substantive and procedural 
protections" with copyright registration which "confers no right at all to the 
conception reflected in the registered subject matter," the court noted that, 
aside from a prohibition against plagiarism of another's effort, "there is no 
requirement that the work differ substantially from prior works or that it 
contribute anything of value... . There is no administrative investigation 
or determination of the validity of the claim. A certificate is refused only 
if the object falls outside the broad category of matter subject to copyright 
registration," | 

The Music Section was vitally affected by a decision of the Ninth Circuit 


Court of Appeals reversing the lower court and holding that unauthorized record 


i> 
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and tape duplicators could not avail themaalvas of the compulsory licensing 
provisions because they do not make a "similar use" of the musical composition 


when they duplicate another sound recording. Duchess Music Corp. v. Stern, 551 


F. Supp. 127 (D. Ariz. 1971), rev'd sub nom Duchess Music Corp. v. Rosner, 173 


U.S.P.Q. 278 (9th Cir. 1972), Perhaps in reliance upon the lower court decision, 
the unauthorized duplicators had filed numerous notices of intention to use 
during the first 10 months of the fiscal year, In view of the appellate court 
decision, we have already noted a decrease in the submission of notices of 


intention to use. 


Renewals and Ownership of Copyrights. 
The ownership of copyright in individual articles published in copyrighted 


medical journals was an important issue in Williams & Wilkins Company v. United 
States, 172 U.S.P.Q. 670 (Ct. Cl. 1972), an action for copyright infringement 
arising from the unauthorized photocopying of articles by the National Institutes 
of Health and the National Library of Medicine. Conceding the plaintiff's own- 
ership of copyright in the journals in which the articles appeared, the defend- 
ant disputed the plaintiff's proprietary interest in the articles on the ground 
that their authors "did not make written assignment to plaintiff of their 
proprietary interest in the manuscripts from which the articles stemmed . . ..." 
In his opinion the commissioner rejected the contention, pointing out that "the 
only reasonable inference (there being no evidence to the contrary) is that the 
authors assigned to plaintiff, ab initio and by implication, the ownership 
rights to their manuscripts, and aid not grant to plaintiff a mere license to 
publish," 

The copyrighted song, "Who's Afraid of the Big Bad Wolf?," reappeared in 
litigation this year on appeal from the lower court's judgment for the defend- 


ant on the pivotal issue of ownership rights. Picture Music, Inc. v. Bourne, 


. 
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Ince, 173 U.S.P.Q. hho (od Cit. 1972), The judgment was affirmed by the 
upper court on the ground that the contribution of the songwriter, the 
| plaintiff-appellant's predecessor in interest, was work done for hire within 
the meaning of that term as used in §2 of the Copyright Act, In determining 
whether a work was actually done for hire, the opinion noted that the "absence 
of a fixed salary, however, is never conclusive, ... nor is the freedom to 
do other work, especially in an independent contractor situation, ... ." 
Holding that the renewal rights accrued exclusively to defendant-appellee as 
"proprietor," Judge Hays described the role played by the employers of the 
songwriter: "They controlled the original song, they took the initiative in 
engaging . . . [the songwriter] to adapt it, and they had the power to accept, 
reject, or modify her work. She in turn accepted payment for it without pro- 
test, except as to the amount, for 27 years. That she acted in the capacity 
of an independent contractor does not preclude a finding that the song was 


done for hire." 


z 
#P4- 


STATISTICS 


Once again the Copyright Office experienced record receipts, and the Examining 
pivision entered a record-breaking number of claims. Total registrations increased 
ww nearly five per cent from 329,696 in fiscal 1971 to 74,574 in fiscal 1972. The 
jergest total increases occurred in the two largest original claims classes and in 
renewal claims; Books showed an increase of 7,107 (7.394); Music showed an increase 
of 2,280 (2.39%); Renewals showed an increase of 2,404 (11.54%), reversing the de- 
ceasing trend of the past few years. Commercial Print and Label registrations 
teclined again and registered the only significant decrease in any category (406 
fewer registrations, 6.92% decline). The only other classes to show a decrease 
wre Maps, Works of Art, and Photographs, and the decreases were very small (44, 15, 
md 2O respectively). Design registrations decreased by 815 (11.40%), returning to 
the level reached in fiscal 1970, but total "art" registrations increased by 687. 
this latter figure reflects increases in Reproductions of Works of Art (387 regis- 
trations, 12.70% increase) and Prints (315 registrations, 7.48% increase). 
feriodicals remained at the fiscal 1971 level, registering a slight increase of 195° 
tlaims. The new category, sound recordings, showed 1141 registrations for 4 1/2 
wnths. Registrations for sound recordings began slowly but are now approaching 
the anticipated level of 250-300 each week. 

The Division processed 491,532 applications, documents, and other items 
tubmittted for registration or recordation, an increase of 33,390. A monumental 
Increase occurred in notices of intention to use (17,427 more, 1100.88% 
Increase). Notices of use also increased significantly (402 more, 6.36% increase), 
‘4ssignments decreased by 564 (7.036). Nearly 59,000 items required correspondence. 


‘>tproximately 12 1/2% of the claims were entered after correspondence. The rejection 
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rate was 21/2. More than 62,000 pieces of correspondence were sent out by the 
pivision, including 34,569 typed letters, 

Examination and processing of our workload required dedication, energy, and 
cooperative effort by the staff of the Examining Division, and I want to extend 


| fy appreciative thanks to the staff for its splendid contribution. 


Respectfully submitted, 


RiAhmed £. Ghasqo.e 


Richard £. Glasgow 
Chief, Examining Division 
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REGISTRATIONS OF COPYRIGHT CLAIMS 
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REGISTRATIONS BY EXAMINING DIVISION SECTIONS 
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APPENDIX C 


EXAMINING DIVISION TELEPHONE CALLS 


Telephone Calls eliciting further information 


TABLE IV 


SECTION NUMBER PERCENT 
Arts 1,054 31.53 
Book L373 41.07 
Music 664 19.86 
R&A 222 754 


TOTALS 3,343 100% 


APPENDIX D 


COPYRIGHT REGISTRATIONS FOR 
“ORNAMENTAL DESIGNS OF USEFUL ARTICLES" 


Registrations in Class G ("WORKS OF ART"), 
Class H ("REPRODUCTIONS OF WORKS OF ART") and 
CLASS K ("PRINTS AND PICTORIAL ILLUSTRATIONS") 
for pictorial, graphic, and sculptural works 
embodied in or applied to useful articles. 


TABLE I 


TYPES OF "DESIGNS" REGISTERED FOR COPYRIGHT DURING FISCAL 1971 and 1972 


ype of ''DESIGN" 1972 1971 Increase Decrease 
yvelry 962 1,197 235 (19.63% 
Ixtiles 3,687 9,618 69 (1.91%) 
ace | 215 953 318 (59.66% 
bys, games, banks, etc. 375 548 1°35 (351.574 
flace mats, paper tablecloths, 

etc. 138 102 36 (35.29%) 
linnerware, jugs, glassware 52 180 128 (71.11% 


fall household articles and 
decorator items (vases, clocks, 


lamps, etc.) 435 542 107 (19.74% 
lallpaper 64 71 7 (9.86%) 
Silver flatware 3 10 7 (70.00% 
Miscellaneous items 393 339 54 (15.93%) 


TALS 6,324 7,139 815 (11.44 


APPENDIX D - TABLE IT 


"DESIGN" REGISTRATIONS COMPARED WITH TOTAL "ART" REGISTRATIONS (CLASSES 
G, H, AND K) DURING THE LAST FIVE FISCAL YEARS 


Fiscal Year Total "ART" Registrations "Design" Registrations 


1968 11,130 5,557 (49.93%) 
1969 10,748 51252 (48.866) 
1970 13,216 6,434 (48.68%) : 
1971 15,172 7,139 (47.054) 
1972 15,859 6,324 (39.884) 


APPENDIX E 


BAR ASSOCIATION MEMBERSHIP AND COMMITTEE REPRESENTATION 


I. 


A. _Members: 


David F. Barbour 
Bernard C,. Dietz 
John K. Dunlap 
Richard E. Glasgow 
Gloria J. Kozak 


AMERICAN BAR ASSOCIATION 


Mark A. Lillis 

Herbert 0. Roberts, Jr. 
Dorothy M. Schrader 
Frank J. Vitalos 

Edward §. Yambrusic 


B. Committee Representation: 


| COMMITTEES OF 
Committee 301 


Committee 302 


Committee 306 


Committee 309 


II, 


Members: 


David F. Barbour 
virginia L. Brooks 
Bernard C. Dietz 
Richard E. Glasgow 


THE SECTION OF PATENT, TRADEMARK, AND COPYRIGHT LAW: 
- Copyright Legislation... . Richard E. Glasgow 


- International Copyright, Treaties and 
LawS . «eee ee ee eo ee » Edward S. Yambrusic 


- Neighboring Rights... . . . Dorothy M. Schrader 
Edward S. Yambrusic 


- Copyright and New Technology . Dorothy M. Schrader 


FEDERAL BAR ASSOCIATION 


Mark A. Lillis 
Gordon A. Richardson 
Herbert 0. Roberts, Jr. 


| 
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APPENDIX F 


STUDIES COMPLETED 8Y LEGAL STAFF 


EDMUND C. BOWIE 


"Oral Works: Protection of Spontaneous Oral Works" 


"Notice of Copyright: Use of Initials, Trademarks, and 
Tradenames in the Copyright Notice" 


"Critical Analysis of the Goldberg-Dannay Article Entitled 
‘Fraud on the Copyright Office - Its Use and Misuse as a 
Defense in Copyright Infringement Actions'" 


MARK A, LILLIS 


Draft of annual report of the Register of Copyrights, 
Fiscal 1971 


“Copyright Restrictions in Eastern Africa" 


Revised version of part 2.8 (WORKS OF ART) of the Compendium 


Draft of the "Judicial Developments" section of the Examining 
Division annual report, Fiscal 1972 


HARRIET L, OLER 


“The Government Publications Issue after Scherr v. Universal 
—~~ Match Corp: An Analysis of the Problem and Office Practice” 


"Constitutional Law -- The Doctrine of Federal Preemption" 


“Analysis of the Registrability and Copyrightability of Test 
- Answer Sheets" 


"Compilation of Congressional Bills and Reports on Tape Piracy 
in 90th-92nd Congress" 


"Inclusion of Author's Legal Name on Application for Registra- 
tion of Pseudonymous Work" 


DOROTHY M. SCHRADER 
Transcription of notes made at the Paris Revision Conferences 
(first week) 
"printing Abroad under the Revised UCC" 


"The Export - Import Provisions of the Unrevised and Revised 
ucc" 


"Vesting Date of the Renewal Copyright Interest" 
"Determinative Citizenship of Posthumous Works 


"Columnar Comparison of Provisions Benefiting Developing Countries 


in the Stockholm Protocol and the Paris Revisions of the UCC and 
Berne Conventions" 


"Preemption by the Copyright Clause of State Protection for Sound 
Recordings" 


Background paper on sound recordings before and after the amendment 


Draft of preliminary practices of the Examining Division in regis- 
tering sound recordings 


